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Introduction 


North  Carolina  has  been  long  recognized  as  a state  of  great  nat- 
ural beauty  and  rich  historic  resources.  Its  citizens  are  blessed  with 
the  natural  diversity  and  beauty  of  its  cloud-capped  mountains, 
wave-washed  coast,  and  rolling  piedmont.  Our  towns  and  coun- 
tryside contain  many  fine  old  structures  of  historic  and  architec- 
tural value;  and  beneath  the  earth’s  surface  rest  the  archaeological 
records  of  over  10,000  years  of  human  presence. 

Yet  these  most  precious  of  North  Carolina’s  resources  are 
among  its  scarcest  and  most  fragile.  Our  land  and  our  landmarks 
are  vulnerable  and  limited.  Our  deep  forests,  and  rolling  meadows, 
wetlands,  and  mountain  slopes,  scenic  rivers  and  sandy  shores,  fer- 
tile farmlands,  and  archaeological  and  historic  sites  are  all  en- 
dangered by  intensive  and  often  thoughtless  development.  Our 
country  as  a whole  loses  over  a million  acres  of  natural  rural  land 
annually  to  urban  uses,  and  North  Carolina  sees  its  share  of 
natural  rural  land  resources  being  steadily  reduced.  Natural 
habitats  lost  today  are  likely  to  be  lost  forever  as  open  space.  Once 
developed,  natural  lands  seldom  can  be  reclaimed.  Once 
destroyed,  historical  and  archaeological  resources  are  gone 
forever. 

Property  owners  who  may  wish  to  resist  this  seemingly  irreversi- 
ble process  which  so  changes  the  state  they  know  and  love  are 
often  under  heavy  pressure  to  sell  out.  As  rural  land  is  converted 
to  urban  and  residential  uses,  property  taxes  throughout  the  area 
increase.  This,  in  turn,  increases  the  financial  burden  on  those  land- 
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owners  who  wish  to  hold  their  property  intact.  In  addition,  such 
owners  may  face  high-pressure  offers  from  developers  who  want 
to  buy  them  out  for  speculative  purposes.  The  prospect  of  high 
estate  taxes  at  death  is  yet  another  pressure  on  the  property  owner 
seeking  to  hold  together  a rural  tract  of  historic  value  or  scenic 
beauty  or  to  maintain  a historic  structure. 

Fortunately,  the  destructive  results  of  these  economic  pressures 
are  now  coming  to  the  attention  of  the  public.  The  people  of 
North  Carolina  are  coming  to  recognize  the  importance  of  our 
land  and  historical  resources.  State  agencies  are  attempting  to 
identify  the  areas  of  greatest  natural  and  cultural  value  — our  uni- 
que natural  areas,  historic  properties,  and  areas  of  environmental 
concern. 

But  how  are  we  to  protect  and  wisely  conserve  these  sites  and  yet 
maintain  our  tradition  of  private  ownership?  One  major  landowner 
alternative  is  the  conservation  or  historic  preservation  easement. 
An  easement  can  be  used  to  protect  natural  resources  (land  and 
water)  or  cultural  resources  (archaeological  sites  and  buildings) 
while  at  the  same  time  compensating  the  property  owner.  This 
brochure  explains  the  purposes  and  advantages  of  an  easement. 

What  is  an  easement? 

An  easement  is  basically  an  interest  or  right  in  land  which  is  less 
than  the  full  (or  fee  simple)  interest.  Conservation  and  historic 
preservation  easements  are  founded  on  this  legal  principal  of  par- 
tial interest  in  real  property  and  offer  the  landowner  a flexible 
preservation  arrangement,  designed  to  provide  realistic  long-range 
protection  for  the  property  without  loss  of  private  ownership. 

When  the  landowner  grants  an  easement  to  another  party, 
specific  interests  or  rights  in  the  property  are  transferred  to  that 
party.  The  landowner  (the  grantor)  retains  title  to  and  possession 
of  the  property.  The  landowner  still  has  the  “underlying”  interest. 
The  landowner  still  keeps  the  property,  pays  taxes  on  it,  can  live  in 
the  structure  or  farm  the  land  just  as  before,  may  sell  or  lease  it,  or 
pass  it  on  to  heirs. 

The  easement  is  a legal  document  which  restricts  use  of  privately 
owned  property,  and  is  usually  a permanent  restriction.  It  is  writ- 
ten in  deed  form  and  is  filed  with  the  county  recorder  of  deeds, 
thereafter  running  with  the  title  to  the  land,  and  affecting  each 
succeeding  owner  just  as  it  does  the  first. 

Although  similar  in  many  ways,  conservation  and  historic 
preservation  easements  can  serve  different  purposes.  The  purpose 
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of  a conservation  easement  is  to  set  permanent  limits  on  the 
development  of  privately  held  land.  The  easement  can  be  written 
to  assure  that  the  land  will  forever  be  protected  in  its  natural  or 
rural  condition.  An  easement  to  preserve  rural  or  undeveloped 
land  imposes  certain  use  restrictions  on  the  property  owner.  The 
owner  retains  all  rights  except  those  development  rights  conveyed 
to  the  recipient  of  the  easement.  The  landowner,  and  any  subse- 
quent owner,  can  continue  to  use  the  property  in  any  way  consis- 
tent with  the  conditions  of  the  easement. 

The  recipient  of  the  easement  (the  grantee)  does  not  have  the 
power  to  use  the  development  rights  in  any  way.  The  easement  is 
simply  a legal  agreement  between  the  grantor  and  the  grantee,  into 
which  the  parties  enter  for  the  mutual  benefits  of  land  preserva- 
tion, continued  private  ownership,  and  possible  tax  advantages  or 
other  compensation  to  the  owner.  The  grantee  can  be  either  a 
government  agency  or  private  group  chosen  for  its  dedication  to 
the  goal  of  land  preservation. 

The  specific  provisions  of  the  easement  are  negotiated  with  each 
individual  landowner,  according  to  his  or  her  personal  wishes.  The 
agreement  may  prohibit  development  of  the  land  entirely  (and 
preserve  the  land  for  natural  or  agricultural  use  or  for  historic  and 
educational  purposes  in  the  case  of  significant  archaeological  sites) 
or  the  easement  may  allow  for  a certain  amount  of  development 
use.  Land  covered  by  a conservation  easement  remains  on  the  tax 
rolls,  though  potentially  at  a reduced  rate,  and  continues  to  pro- 
vide tax  support  to  the  local  community. 

A preservation  easement  is  intended  to  protect  the  architectural 
and  historical  integrity  of  a structure  by  imposing  limitations  on 
the  types  of  alterations  that  may  be  made.  In  some  cases,  the 
owner  may  choose  only  to  protect  a portion  of  the  building  such  as 
the  front  facade  (hence,  a “facade  easement”).  A preservation 
easement  may  also  be  designated  to  protect  important  elements  of 
the  landscape  surrounding  a structure,  including  any  associated  ar- 
chaeological remains.  As  in  the  case  of  a conservation  easement, 
the  grantor  of  a preservation  easement  retains  rights  to  the  property, 
except  specified  development  rights.  These  are  placed  with  some 
group  trusted  to  supervise  the  continued  preservation  of  the  struc- 
ture (and  landscape,  if  specified)  according  to  the  grantor’s 
wishes.  The  extent  of  the  restrictions  placed  on  the  property  is 
decided  together  by  the  grantor  and  the  grantee. 

Archaeological  resources,  as  suggested  above,  may  be  dealt  with 
through  either  a conservation  or  a preservation  easement.  If  an 
easement  is  desired  for  an  archaeological  site,  and  no  structure  of 
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historic  or  architectural  importance  is  involved,  a conservation 
easement  may  be  the  most  appropriate  approach.  An  example 
might  be  a prehistoric  Indian  village  in  a presently  pastured  flood- 
plain.  The  easement  could  thus  serve  to  protect  both  the  ar- 
chaeological site  and  any  natural  values  of  the  property.  A preser- 
vation easement  granted  for  a structure  may  also  be  designed  to  in- 
clude adjacent  or  surrounding  property,  property  which  has  or  is 
suspected  to  have  important  archaeological  evidence  of  previous 
activities  or  features  associated  with  the  structure.  Again,  the 
restrictions  imposed  upon  the  property  would  be  similar  to  the 
conservation  easement  but  would  be  included  in  the  text  of  the 
preservation  easement  drawn  up  for  the  structure. 

There  are  generally  two  kinds  of  easements  — positive  and 
negative.  A positive  easement  specifies  action  to  be  taken.  It  might 
require  that  certain  changes  be  made  in  the  property,  such  as  the 
removal  of  a recent  addition  to  the  house  which  is  detrimental  to 
the  integrity  of  the  building,  or  the  restoration  and  continued 
maintenance  of  the  building.  Continued  maintenance,  almost 
always  the  responsibility  of  the  property  owner,  is  an  example  of  a 
positive  element  of  an  easement.  A negative  easement,  on  the 
other  hand,  prevents  actions  from  being  undertaken.  Typically,  it 
places  certain  restrictions  on  development  or  alterations  in  order 
to  protect  a property  from  adverse  changes,  such  as  demolition. 
Most  easements  on  buildings  have  both  positive  and  negative 
elements. 

In  both  preservation  and  conservation  easements  the  land- 
owner’s privacy  is  maintained  — no  one  has  any  more  right  to 
trespass  on  land  covered  by  an  easement  than  on  any  other  private 
property.  If  access  for  public  recreation  or  study  is  to  be  allowed, 
another  “positive”  element  of  an  easement  must  be  negotiated 
and  sold  or  donated  as  part  of  the  conservation  or  preservation 
agreement.  For  instance,  a public  agency  proposing  to  establish  a 
system  of  hiking  trails  through  private  property  must  acquire  an 
easement  (by  gift  or  sale)  from  the  property  owner  which 
specifically  grants  the  public  the  right  to  walk  a path  across  the 
owner’s  property.  Likewise,  the  owner  of  a historic  building  may 
wish  it  to  be  open  to  the  public  a certain  number  of  days  each  year; 
but  the  decision  to  include  this  provision,  like  the  decision  to  grant 
an  easement  for  access  to  open  land,  is  solely  up  to  the  grantor. 
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How  does  an  easement  protect  property? 

An  easement  preserves  valuable  natural  and  cultural  resources. 
An  easement  can  protect  woodlands,  marshes,  sand  dunes,  stream 
valleys  or  any  other  type  of  land.  An  easement,  for  example,  might 
assure  that  a rural  property  will  always  be  used  as  farmland  while 
conserving  natural  qualities.  It  may  insure  the  continued  existence 
of  an  archaeological  site  containing  artifacts  of  the  past.  In  a 
residential  area,  a subdivider  might  dedicate  a portion  of  the  plat- 
ted land  to  permanent  open  space  through  an  easement.  The 
owner  of  a historic  building  can  sell  or  donate  an  easement  which 
guarantees  that  the  integrity  of  the  exterior  (and  perhaps  the  in- 
terior) of  the  building  will  be  maintained. 

In  addition,  easements  are  flexible  legal  agreements  which  may 
be  tailored  to  the  interests  of  the  individual  landowner  and  to  the 
special  characteristics  of  the  specific  property.  Each  conservation 
easement  contains  a set  of  provisions  which,  in  the  view  of  the  pro- 
perty owner  and  the  easement  administrator,  will  best  serve  to  pro- 
tect the  natural  or  historic  values  of  the  property.  A typical  conser- 
vation easement  might  include  some  or  all  of  the  following  provi- 
sions: 

protect  the  land  against  heavy  commercial  development  or  massive 
subdivision 

specify  the  maximum  number  of  buildings  which  may  be  located  on 
the  property 

specify  that  the  land  may  be  used  in  future  years  for  low-intensity 
purposes  such  as  farming,  hunting,  or  wildlife  management 

specify  that  certain  parts  of  the  property,  such  as  a buffer  zone 
along  a shoreline  or  the  edge  of  a public  park,  will  remain  forever 
wild 

specify  that  trees  cannot  be  clearcut,  but  may  be  thinned  to  main- 
tain open  spaces  or  views  from  dwellings,  or  to  provide  firewood 

prohibit  location  on  the  property  of  specific  structures  such  as 
bridges,  motels,  billboards,  or  apartment  buildings 

provide  specifically  for  anticipated  future  activities  such  as 
maintenance,  modification  and  alteration  of  existing  structures 

preserve  a specific  natural  habitat  for  a unique  native  plant  or 
animal  species 

identify  locations  on  the  property  where  specific  kinds  of  structures 
may  be  built  in  future  years 

allow  for  the  establishment  and  maintenance  of  fields  or  meadows 
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A preservation  easement  might  contain  any  or  all  of  these  provi- 
sions, specifying: 

property  will  be  landscaped  in  keeping  with  the  style  and  age  of  the 
building 

no  alteration  and  no  physical  or  structural  change  and  no  change  in 
color  or  surfacing  will  be  made  to  the  exterior  of  the  building 
without  the  approval  of  the  holder  of  the  easement 

the  property  owner  will  be  responsible  for  continued  maintenance 
of  the  property 

no  structure  on  the  premises  may  be  demolished  or  removed 
without  approval  of  the  holder 

the  general  public  will  have  access  to  the  property  a certain  number 
of  days  each  year 

in  case  of  contemplated  sale,  the  holder  of  the  easement  will  be 
given  the  right  of  first  refusal 

no  removal  of  trees  or  shrubbery  will  be  carried  out  except  in  the 
case  of  disease  or  with  the  approval  of  the  holder 

porches  and  chimneys  will  be  retained  in  a manner  which  is  in  keep- 
ing with  the  historic  nature  of  the  property 
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The  need  for  public  participation 


One  of  the  chief  advantages  of  the  conservation  easement  is  its 
maintenance  of  land  in  private  ownership.  Private  ownership  is  the 
key  to  the  conservation  of  North  Carolina’s  open  spaces,  natural 
features,  and  historic  places.  The  state  and  local  governments  may 
regulate  land  use  in  the  public  interest  and,  in  some  cases,  may 
purchase  properties  for  public  use,  but  both  government  regula- 
tion of  private  property  and  public  acquisition  have  district  limita- 
tions. 

Very  strict  regulation  of  private  property  use  may  constitute  a 
taking  of  rights  without  fair  compensation.  Large  purchases  of 
land  may  be  too  costly  and  undesirable  for  the  public  good.  Public 
funds  will  never  be  sufficient  to  purchase  all  the  natural  and  scenic 
lands  or  historic  resources  meriting  preservation  or  to  meet  all  of 
our  open  space  and  recreation  needs.  Only  a small  amount  of  the 
land  and  structures  in  North  Carolina  which  deserve  protection 
can  be  acquired  with  public  funds. 

If  the  beauties  of  the  state  and  substantial  portions  of  our 
natural  lands  are  to  be  preserved,  it  will  be  due  to  active  partici- 
pation by  private  property  owners  — property  owners  who  are 
concerned  enough  to  become  involved.  We  should  look  less  to  our 
government  and  more  to  private  initiative  for  the  preserva- 
tion of  our  resources  and  our  heritage;  the  responsibility  is  ours. 

One  way  the  private  citizen  may  take  the  initiative  in  the  protec- 
tion of  his  or  her  property  is  through  gift  of  the  property  to  a pro- 
tective agency.  A citizen  may  donate  land  to  the  state  or  to  a local, 
state,  or  national  conservation  or  preservation  group  for  protec- 
tion. The  property  owner  may  make  an  outright  gift  of  land  or 
transfer  it  in  trust  (with  or  without  the  reservation  of  a life 
estate*),  or  the  owner  may  make  a bequest  of  the  property. 
Federal  and  state  law  both  encourage  gifts  of  land  to  public  agen- 
cies or  charitable  organizations  by  granting  substantial  tax 
benefits.  North  Carolina  has  a long  tradition  of  such  public- 
spirited  giving  of  land  for  the  sake  of  preservation;  much  of  the 
state’s  parkland  originated  in  just  such  gifts. 

Few  landowners,  however,  can  afford  to  donate  large  pieces  of 
property  without  some  compensation.  Many  property  owners  will 
wish  to  retain  the  enjoyment  of  the  land  or  structure  for  themselves 
and  their  children,  using  the  land  for  agriculture,  hunt- 
ing, or  some  other  low-intensity  use.  The  conservation  easement  is 
a middle  ground  which  will  give  landowners  an  opportunity  to 
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protect  property  from  development  pressures,  and  at  the  same 
time  allow  them  the  continued  enjoyment  of  their  property  with- 
out excessive  dependence  upon  government  regulation. 

♦With  a life  estate,  the  property  owner  continues  to  have  use  of  the  land  for  the 
length  of  his  or  her  lifetime. 


Who  may  give  an  easement? 

Only  the  owner  of  the  land  or  building  in  question  may  decide  to 
grant  an  easement.  In  the  end,  the  decision  to  give  an  ease- 
ment is  a personal  one  which  must  be  made  by  the  property  owner 
alone,  but  the  owner  should  always  consult  competent  legal 
counsel  to  assure  that  his  or  her  wishes  are  successfully  translated 
into  the  provisions  of  the  easement  agreement  and  to  assure  that 
every  advantage  is  taken  of  all  possible  tax  benefits. 


To  whom  is  an  easement  given? 

The  easement  is  granted  to  a qualified  conservation,  land 
management,  or  preservation  agency,  either  public  or  private. 
Thus  it  is  the  task  of  the  property  owner  to  choose  the  best  reci- 
pient agency  to  administer  the  intended  conservation  or  preserva- 
tion project. 

Any  governmental  agency  with  legal  authority  to  accept  in- 
terests in  property  (both  state  and  local  governments  in  North 
Carolina)  may  accept  easements.  At  the  state  level,  this  could  in- 
clude the  Department  of  Natural  Resources  and  Community 
Development,  and  the  Department  of  Cultural  Resources.  Private 
national  organizations  such  as  the  Nature  Conservancy,  the  Na- 
tional Audubon  Society,  the  National  Wildlife  Federation,  The 
National  Trust  for  Historic  Preservation,  and  at  the  state  and  local 
level,  the  Botanical  Garden  Foundation,  The  Historic  Preserva- 
tion Fund  of  North  Carolina,  local  historic  properties  commis- 
sions, and  other  conservation  and  historical  societies  may  also  ac- 
cept easements. 

In  choosing  from  this  range  of  possible  donees,  the  owner 
should  consider  the  size  of  the  property  and  the  kind  of  protection 
desired  for  its  natural  features  or  resources.  The  owner  should  also 
be  sure  that  his  or  her  interests  and  concerns  are  shared  by  any 
prospective  donee. 
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If  rare  or  otherwide  outstanding  natural  features  are  present  on 
the  land,  a private  organization  may  be  willing  to  accept  a conser- 
vation easement.  For  example,  if  protection  of  a rare  bird  species 
is  involved,  the  National  Audubon  Society  may  be  the  organiza- 
tion to  choose.  Likewise  the  Botanical  Garden  Foundation  may  be 
very  interested  in  accepting  and  enforcing  easements 
for  the  protection  of  endangered  plant  species.  On  the  other  hand, 
a state  or  local  government  unit  may  be  the  first  choice  in  many 
cases.  Agencies  of  government  are  often  well  prepared  to  see  that 
the  terms  of  the  easement  are  observed,  and  the  tax  benefits  are  no 
less  applicable.  A local  government  may  make  the  best  donee  for 
small  parcels  which  cannot  be  handled  by  private  groups.  A 
governmental  agency  may  also  be  the  best  recipient  of  an  easement 
designed  to  protect  an  amenity  such  as  a scenic  view.  For  historic 
structures,  local  historic  properties  commissions  should  most  cer- 
tainly be  considered  as  possible  recipients,  if  one  exists  in  the  area. 
Or,  it  may  be  that  a private,  local  society  is  the  best  alternative, 
provided  there  is  an  active  one  in  the  vicinity.  This  possiblility 
should  definitely  not  be  overlooked,  since  local  people  often  share 
a common  concern  for  their  own  area  and  its  resources. 

Again,  to  make  the  best  choice,  the  advice  of  legal  counsel  is 
necessary.  See  pages  24  - 25  for  addresses  of  the  major  organiza- 
tions willing  to  hold  easements. 


Who  will  assure  that  easement  provisions  are  honored? 

Because  policies  and  elected  officials  change,  consideration 
should  be  given  to  the  possibility  that  the  recipient  organization  or 
governmental  body  may  in  the  future  fail  to  adequately  enforce 
the  easement  restrictions  placed  upon  the  property.  This  problem 
generally  can  be  avoided  by  careful  selection  of  the  donee.  It  is 
recommended  that  a clause  be  inserted  in  the  deed  of  easement 
providing  that  the  easement  shall  pass  to  another  designated  donee 
if  the  original  recipient  fails  to  enforce  the  terms  of  the  easement, 
or  if  the  original  recipient  organization  ceases  to  exist.  In  this  way, 
the  property  owner  is  assured  that  the  easement  and  its  enforce- 
ment obligations  will  be  transferred  to  another  private  group  or 
governmental  agency  should  the  first  fail  to  protect  the  land,  site 
or  structure,  and  can  see  to  it  that  the  original  arrangement  to  pro- 
tect the  property  will  remain  in  effect  in  spite  of  changes  in  the 
original  recipient  body.  The  second  donee  can  also  serve  to 
monitor  the  activity  of  the  first. 
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Does  an  easement  open  private  land  to  public  use? 

No!  The  land  is  private  property,  and  the  owner  continues  to 
determine  who  may  enjoy  access  to  it.  The  public  benefit  comes 
not  from  access,  but  in  the  protection  of  scenic  and  cultural 
values,  and  habitat  and  wildlife  resources.  The  easement  grants  to 
the  donee  (the  conservation  or  preservation  management  agency) 
only  the  right  to  enforce  the  conditions  of  the  agreement.  The 
donee  occasionally  inspects  the  property  to  see  that  the  conditions 
are  met. 

As  discussed  earlier,  any  public  access  would  have  to  be 
negotiated  separately  in  the  easement  agreement  and  would  be  en- 
tirely the  decision  of  the  owner. 


If  the  public  cannot  use  the  land,  why  would  a private  con- 
servation or  preservation  organization  or  public  agency  want 
to  hold  an  easement? 

A number  of  governmental  agencies  are  charged  by  the  citizens 
of  North  Carolina  with  responsibility  for  protecting  the  state’s 
natural  and/or  cultural  heritage.  These  agencies  accept  donated 
easements  in  order  to  better  fulfill  their  charge  to  preserve  the 
natural  and  historic  quality  of  our  environment.  Because  the 
preservation  of  open  spaces,  unique  natural  areas,  and  historic 
structures,  sites,  and  landscapes  is  in  accordance  with  the  purposes 
of  private  conservation  and  preservation  organizations, these 
groups  are  able  to  act  as  recipients  of  easements. 

In  addition,  private  groups  and  public  agencies  accept  easements 
in  order  to  formally  and  legally  recognize  that  the  land- 
owner  is  willing  to  help  in  the  task  of  preserving  our  heritage  and 
our  natural  and  open  lands,  and  in  order  to  give  aid  and  support  to 
the  conservation  and  historic  preservation  efforts  of  public- 
spirited  landowners. 
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How  much  does  the  easement  restrict  development? 

Conservation  and  preservation  easements  have  the  great  advan- 
tage of  flexibility  — they  can  be  written  to  conform  to  the  desires 
of  the  property  owner.  Therefore,  it  is  the  landowner  who  decides 
how  much  future  land  or  property  development  is  desirable  and 
what  restrictions  are  needed.  The  easement  is  then  written  accor- 
dingly. 

The  degree  to  which  property  is  preserved  clearly  depends  on  the 
extent  of  the  development  restrictions  in  the  easement.  If  the 
owner  wishes  to  preserve  a parcel  permanently  in  a wilderness  con- 
dition, he  or  she  will  want  to  restrict  all  development;  another 
owner,  with  different  aims,  might  wish  to  draw  up  a deed  of  ease- 
ment permitting  a new  structure,  some  tree-cutting,  or  some  other 
needed  development.  The  main  requirement  of  the  recipient  agency 
entering  an  easement  agreement  is  that  the  agreement  provides 
enough  protection  for  the  natural  land  resources  or  integrity  of  the 
buildings  and  sites  involved  to  make  the  task  of  administration 
worthwhile.  The  agency  will  consider  the  desires  and  aims  of  the 
property  owner,  and  if  differences  of  opinion  arise,  will  look  for  a 
compromise  agreement  satisfactory  to  both  parties.  Normal 
maintenance  functions  needed  on  a property  customarily  are  not 
restricted  in  any  way  by  an  easement,  but  in  fact  are  encouraged. 


How  long  does  an  easement  last? 

Again,  due  to  the  flexible  nature  of  easement  agreements,  the 
duration  of  the  easement  is  the  choice  of  the  landowner  and  the 
recipient  and  must  be  decided  at  the  time  of  negotiation.  In  most 
cases  the  owner  is  seeking  to  preserve  forever  the  current  condition 
of  the  property;  therefore  he  or  she  will  prefer  a perpetual  ease- 
ment. An  easement  for  a specified  number  of  years  is  also  possible; 
this  is  called  a term  easement.  The  term  easement  does  not  yield 
maximum  tax  benefits  to  its  grantor.  In  either  case,  the  easement 
agreement  binds  all  future  landowners  Within  the  specified  time 
period  according  to  its  original  provisions. 


12 


13 


Can  an  easement  ever  be  changed? 

Because  the  conservation  or  preservation  easement  generally  is 
entered  into  for  the  preservation  and  protection  of  land  or  cultural 
resources,  it  is  not  designed  to  allow  for  quick  and  simple  altera- 
tions in  the  terms.  In  principle,  however,  the  provisions  in  an  ease- 
ment may  be  changed  in  future  years  by  mutual  consent  of  the  land- 
owner  and  the  easement-holding  agency.  This  option  is  intended  only 
to  allow  for  adjustments  in  the  easement  made  necessary  by  changing 
social  needs;  it  is  not  exercised  easily.  The  landowner  should  keep  in 
mind  that  the  perpetual  character  of  an  easement  is  the  basis  for  max- 
imum tax  benefits  as  well  as  for  realistic  conservation. 


How  much  is  an  easement  worth? 

For  the  purpose  of  claiming  tax  benefits,  a competent  appraisal 
will  help  to  establish  the  value  of  a conservation  easement.  The  ap- 
praiser will  consider  the  nature  of  the  restrictions  and  the  local 
character  of  the  property,  and  will  calculate  the  market  value  of 
the  property  with  and  without  the  easement.  The  difference  in  the 
two  is  the  value  of  the  easement.  In  general,  the  value  of  the  ease- 
ment is  equal  to  the  loss  in  the  potential  market  value  of  the  land 
after  the  easement  has  been  executed.  This  is  determined  by 
establishing  the  original  value  of  the  developable  land  without  the 
easement  (for  example,  $50,000)  and  then  subtracting  from  this 
the  value  of  the  now  undeveloped  land  with  the  easement  (for  ex- 
ample, $30,000).  In  this  case,  the  market  value  of  the  land  has 
fallen  by  $20,000  and  that  would  equal  the  value  of  the  easement 
for  purposes  of  tax  computation.  The  donor  receives  a tax  benefit, 
and  the  community  gains  a guarantee  of  open-space  or  historic 
resources  that  cannot  be  computed  in  dollars. 

After  an  easement  has  been  given,  succeeding  owners  have  no 
choice  but  to  abide  by  the  restrictions.  Therefore,  a person  grant- 
ing an  easement  should  be  satisfied  that  he  is  receiving  fair  com- 
pensation for  what  he  is  giving  up.  It  may  make  his  land  more 
valuable  if  and  when  he  later  decides  to  sell.  But  if  it  makes  it  less 
valuable  at  later  sale,  he  must  remember  that  he  “sold”  part  of  it 
earlier  and  received  compensation  then. 
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How  much  will  an  easement  cost  the  donor? 

There  will  be  no  cost  for  the  donor  in  most  cases.  The  recipient 
or  donor  of  the  easement  may  pay  for  the  title  search,  land  survey, 
appraisal,  and  legal  fees  for  preparing  the  easement. 


Is  land  upon  which  an  easement  has  been  granted  immune 
from  condemnation? 

Generally  an  easement  will  not  insulate  land  or  property  from 
the  condemnation  power  of  the  state.  The  state’s  power  of  eminent 
domain  is  usually  supreme  regardless  of  the  number  of  private 
covenants,  easements,  or  other  devices  the  landowners  may  use  in 
attempting  to  protect  their  property.  However,  there  is  one  excep- 
tion: the  gift  or  sale  of  an  easement  to  the  federal  government  will 
insulate  the  land  or  building  from  the  state’s  power  of  eminent  do- 
main. 


What  are  the  advantages  of  an  easement? 

An  easement  seldom  will  restrict  the  owner’s  use  and  enjoyment 
of  the  land.  Most  will  continue  to  use  their  property  just  as  before. 
But  with  the  granting  of  the  easement,  the  future  of  the  property  is 
no  longer  left  to  chance.  The  land  and/or  structure  is  protected 
and  the  protection  established  by  the  easement  usually  will  run  in 
perpetuity.  The  protection  guaranteed  on  a portion  of  an  owner’s 
property  under  conservation  or  preservation  easement  may  in- 
crease the  value  of  the  remainder  of  the  property. 

The  property  landowner  considering  granting  an  easement 
should  be  aware  of  the  potential  savings  in  estate  taxes,  charitable 
contribution  deductions,  income  tax  and  property  taxes.  By  gran- 
ting an  easement,  a property  owner  is  entitled  to  deduct  the  value 
of  the  easement  as  a charitable  deduction  from  his  or  her  income 
tax.  The  tax  assessor,  in  setting  property  taxes,  must  recognize  that 
a portion  of  the  property  is  restricted  from  development  and 
should  tax  the  land  at  its  open  space  or  residential  value,  not  at  its 
fair  market  value  as  if  development  were  unrestricted.  Specific  tax 
considerations  are  discussed  below  for  conservation  or  historic 
preservation  easements  that  are  donated,  not  sold. 
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Tax  consequences 

OF  EASEMENT  DONATION 


The  gift  of  a conservation  or  historic  preservation  easement  may 
have  income,  gift,  estate,  and  real  property  tax  consequences 
that  will  benefit  the  donor  of  an  easement.  The  tax  advantage  of  a 
gift  must  be  determined  by  the  donor,  assisted  by  his  attorney,  a 
professional  appraiser,  and  by  tax  officials.  Because  each  ease- 
ment donation  represents  a unique  situation,  the  following  obser- 
vations are  intended  only  as  a guide. 

The  tax  consequences  of  a gift  of  an  easement  are,  for  the  most 
part,  directly  related  to  the  value  of  the  gift.  The  value  of  a conser- 
vation or  historic  preservation  easement  is  equal  to  the  loss  in 
value  of  property  which  results  from  subjecting  the  property  to  the 
easement.  The  extent  of  the  decrease  in  property  value  will  be 
determined  by  an  appraiser  who  considers  the  nature  of  the  restric- 
tions imposed  by  the  easement  and  the  character  and  loca- 
tion of  the  property.  Usually,  the  appraiser  calculates  the  dif- 
ference between  the  value  of  the  property  before  the  easement  is 
imposed  and  the  value  of  the  property  after;  the  loss  in  value  is 
equal  to  the  difference  in  the  two  figures.  The  nature  of  the  restric- 
tions is  important,  because  restrictions  limit  the  actual  and  poten- 
tial uses  of  the  property.  Generally,  the  greater  the  restrictions,  the 
greater  the  value  of  the  easement  and  the  tax  benefits  to  the  donor. 
Summarized  below  are  specified  tax  considerations:* 

*The  federal  tax  advantages  for  easement  donation  apply  only  when  the  gift  is 
made  to  governmental  bodies  (federal,  state,  or  local),  publicly  supported 
charities,  and  private  operating  foundations.  Gifts  to  private  “non-operating” 
foundations  are  less  favorably  treated  although  their  value  is  nevertheless  deduct- 
ible. See  Internal  Revenue  Code  of  1954,  170  (b)  (1)  (A),  (B),  and  (E)  and  also 
Treasury  Regulations  51,  170  A-G  (G).  It  is  assumed  that  all  the  organizations  re- 
ferred to  in  this  booklet  qualify  as  recipients  of  easement  donations  as  charitable 
organizations  to  which  donations  of  easements  may  be  tax  deductible. 
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1.  FEDERAL  INCOME  TAX  DEDUCTIONS 


The  Internal  Revenue  Service  allows  an  individual  to  deduct  the 
value  of  a conservation  or  historic  preservation  easement  which 
has  been  donated  to  a governmental  agency  or  a tax- 
exempt  charitable  organization.  The  rules  governing  deductions 
for  easement  donations  are  generally  found  in  regulations  for  Sec- 
tion 170  of  the  Internal  Revenue  Code  of  1954.  Regulations  for  the 
Tax  Reform  Act  of  1969  require  that  the  easement  be  perpetual  to 
qualify  for  federal  income  tax  purposes. 

For  donating  a conservation  or  historic  preservation  easement 
on  a property  that  has  appreciated  in  value,  as  is  the  usual  case,  the 
donor  may  deduct  an  amount  up  to  thirty  percent  of  his  or  her  ad- 
justed gross  income.  If  the  value  of  the  easement  exceeds  thirty 
percent  of  the  donor’s  adjusted  gross  income,  the  excess  amount 
can  be  carried  over  as  a deduction  for  up  to  five  succeeding  years. 

A corporation’s  deduction  for  the  donation  of  an  easement  is 
limited  to  five  percent  of  its  annual  taxable  income.  As  in  the  case 
of  an  individual,  a donation  which  exceeds  the  five  percent  limita- 
tion may  be  carried  over  for  up  to  five  years  but  not  to  exceed  a 
total  of  thirty  percent  of  taxable  income. 


Example  calculations  of  federal  income  tax  deductions 

Assume  an  individual  has  property  currently  appraised  at 
$40,000  and  has  an  adjusted  gross  income  of  $13,333.  After  having 
the  current  fair  market  value  of  his  property  assessed,  the  owner 
grants  a conservation  or  historic  preservation  easement  which 
reduces  the  value  of  his  property  to  $32,000.  The  value  of  the  ease- 
ment is  $8,000  ($40,000  minus  $32,000).  IRS  laws  allow  an  income 
tax  deduction  up  to  thirty  percent  of  his  yearly  adjusted  gross  in- 
come; the  deduction  may  be  taken  over  a period  of  six  years,  if 
necessary,  should  the  value  of  the  easement  exceed  thirty 
percent  of  one  year’s  income.  Thirty  percent  of  $13,333  equals 
$4,000.  Four  thousand  dollars  is  therefore  the  largest  amount  the 
owner  could  deduct  in  any  given  year.  In  this  case,  the  value  of  the 
easement  is  $8,000;  thus,  the  owner  would  deduct  $4,000  each  year 
for  two  years  to  realize  a total  income  tax  deduction  of  $8,000.  (If 
the  easement  had  been  worth  $20,000,  $4,000  could  be  deducted 
each  year  for  a period  of  five  years.)  If  the  easement  was  valued  at 
over  $24,000,  the  owner  would  be  unable  to  realize  the  full  deduc- 
tion potential  of  the  easement.  Negotiations  should  take  this  into 
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consideration,  and  perhaps  stagger  a high-value  easement  into  two 
separate  agreements  donated  in  different  years. 

Land  value  at  highest  development  potential 


(current  fair  market  value)  $40,000 

Less  value  after  granting  of  scenic  easement  - 32,000 

Value  of  easement  8,000 

Yearly  adjusted  gross  income  13,333 

30%  of  yearly  income  4,000 

Maximum  allowable  yearly  deduction  4,000 

Total  income  tax  deduction  8,000 


(In  this  case,  spread  over  two  years) 


Alternative  method  of  deduction  for  income  tax  purposes 

The  Tax  Reform  Act  of  1969  provides  for  an  alternative  method 
of  computing  the  charitable  donation.  The  property  owner  may 
elect  to  reduce  the  value  of  the  easement  by  half  of  the  amount  of 
its  long-term  capital  gain,  and  then  add  to  that  figure  up  to  fifty 
percent  of  the  adjusted  gross  income.  In  choosing  between  the  two 
methods  of  deduction,  the  landowner  will  have  to  calculate  his  or 
her  benefit  both  ways  and  make  a selection  based  on  the  best 
result.  Legal  counsel  will  be  familiar  with  these  tax  provisions. 

In  the  case  of  an  easement  on  property  (held  more  than  six 
months)  which  has  appreciated  in  value,  the  taxpayer  may  elect  to 
deduct  fifty  percent  of  the  appreciation  allocable  (assignable)  to 
the  easement,  plus  the  allocable  portion  of  the  original  “basis.” 
Where  this  election  is  made,  the  taxpayer  can  take  advantage  of 
the  larger  limitation  on  charitable  deductions  — fifty  percent  of 
one’s  adjusted  gross  income.  For  example,  using  the  same  $40,000 
property,  if  a conservation  or  historic  preservation  easement 
($8,000)  reduces  the  market  value  of  the  property  by  twenty  per- 
cent, the  original  “basis”  in  the  easement  is  twenty  percent  of  the 
original  purchase  price  of  the  property  (after  any  relevant  ad- 
justments required  for  tax  purposes).  Assuming  the  original  cost 
of  the  property  was  $10,000,  the  “basis”  allocable  to  the  easement 
would  be  $2,000  (20%  of  $10,000).  The  appreciation  element  in 
the  easement  is  the  difference  between  the  current  easement  and 
the  “basis,”  or  $6,000  ($8,000  minus  $2,000).  Electing  to  deduct 
50  percent  of  the  appreciation  element,  the  owner  would  then  have 
available  a deduction  of  $5,000  (50%  of  $6,000  plus  $2,000). 

As  pointed  out  above,  if  the  taxpayer  chooses  this  method  of 
computing  deduction,  the  option  remains  in  the  succeeding  five 
years  to  claim  any  remaining  amount  of  the  $5,000  that  exceeds 
fifty  percent  of  adjusted  gross  income  in  the  year  the  easement  was 
given. 
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Original  cost  of  property  $10,000 

“Basis”  allocable  to  easement  (Assuming  the 
easement  reduces  the  market  value  of 
the  property  by  20%)  2,000 

Current  market  value  40,000 

Value  of  easement  8,000 

Less  “basis”  - 2,000 

Appreciation  element  6,000 

50%  of  appreciation  element  3,000 

Plus  “basis”  + 2,000 

Amount  of  deduction  5,000 


In  choosing  between  the  two  methods  of  deduction,  the  land- 
owner  will  ultimately  have  to  calculate  his  situation  both  ways  and 
make  a choice  based  on  the  results.  Certain  principles  can  be  deter- 
mined, however,  which  will  hold  true  in  most  circumstances. 

a.  If  the  value  of  the  easement  is  30%  or  less  of  adjusted  gross 
income,  the  alternative  method  should  not  be  chosen  — it 
will  result  in  a lower  deduction. 

b.  If  the  value  of  the  easement  is  less  than  80%  of  adjusted  gross 
income,  if  income  is  expected  to  remain  steady,  and  if  the 
maximum  saving  is  desired  regardless  of  when  it  is  obtained, 
the  alternative  method  should  not  be  chosen.  Even  if  there 
are  no  capital  gains,  the  spreading  of  50%  deductions  over  six 
years  will  assure  that  deductions  affect  the  highest  tax 
brackets  for  the  greatest  savings. 

c.  If  the  value  of  the  easement  is  substantial  relative  to  income, 
if  capital  gains  are  relatively  small,  and  if  it  is  desired  that 
maximum  savings  be  obtained  as  soon  as  possible,  or  that 
deductions  be  concentrated  in  early  years  (for  instance, 
because  it  might  be  expected  that  income  will  decline,  or  that 
other  substantial  contributions  will  soon  be  made),  then  the 
alternative  method  should  be  chosen. 


2.  CAPITAL  GAINS  TAXES 

The  gift  of  an  easement  reduces  the  capital  gains  tax  if  the  ease- 
ment lowers  the  market  value  of  the  property. 
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3.  FEDERAL  GIFT  TAXES 


In  general,  the  charitable  contribution  of  a conservation  or 
historic  preservation  easement  that  qualified  for  a federal  income 
tax  deduction  will  not  be  a taxable  gift  for  the  donor. 


4.  ESTATE  (DEATH)  TAXES 

Donation  of  a conservation  or  historic  preservation  easement 
may  reduce  federal  and  state  estate  taxes  otherwise  payable  on  the 
death  of  the  donor.  By  limiting  the  commercial  potential  of  pro- 
perty through  an  easement,  the  value  of  the  land  for  estate  tax  pur- 
poses will  be  reduced.  The  value  of  a gift  made  effective  at  death 
or  by  will  should  be  included  in  the  valuation  of  the  donor’s  gross 
estate  but  will  be  deductible  when  computing  the  amount  of  the 
estate  upon  which  taxes  are  assessed.  The  result  will  be  lower  taxes 
for  the  estate,  as  well  as  for  the  donor’s  heirs,  successors,  or 
assigns. 

The  federal  estate  tax  can  be  especially  punitive  and  devastating 
in  the  case  of  farmland  or  other  open  space  whose  market  value  is 
increased  by  development  potential  or  speculative  considerations. 
Even  though  the  owner  wishes  only  to  preserve  the  property  in  its 
existing  condition,  and  despite  some  special  provisions  for 
farmland  under  the  Tax  Reform  Act  of  1976,  federal  assessors  can 
levy  estate  taxes  based  not  on  the  value  of  the  property  for  its  ex- 
isting use  but  on  the  amount  a developer  or  speculator  with  wholly 
different  and  destructive  uses  in  mind  would  pay.  Given  the 
speculative  values  prevailing  today  in  North  Carolina,  especially  in 
areas  within  reach  of  suburban  sprawl,  the  result  is  often  a 
crushing  tax  burden  that  forces  the  owner’s  heirs  to  sell  the  proper- 
ty. An  easement  on  the  property  reduces  this  threat. 


5.  STATE  INCOME  TAXES 

Easements  given  to  the  State  of  North  Carolina  or  any  of  its 
political  subdivisions  or  any  of  their  institutions  or  agencies 
located  in  the  state  are  deductible  and  thus  parallel  the  federal  tax 
codes.  However,  gifts  to  non-profit  organizations  operated  ex- 
clusively for  charitable  or  educational  purposes  are  limited  to  fif- 
teen percent  of  the  adjusted  gross  income  and  may  not  be  carried 
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over  into  succeeding  tax  years.  The  recent  enactment  of  North 
Carolina’s  Conservation  and  Historic  Preservation  Agreements 
Act  has  provided  firm  statutory  basis  for  perpetual  and  term 
easements  as  legally  enforceable  interests  in  property. 


6.  PROPERTY  TAXES 

Another  important  tax  benefit  either  through  donation  or  sale 
of  a conservation  or  historic  preservation  easement  may  be  from 
savings  on  annual  real  estate  taxes.  There  is  an  increasing  tendency 
to  tax  property  on  its  highest  potential  for  development.  By  reduc- 
ing the  development  potential  of  the  property  and  subsequently  its 
fair  market  value,  the  easement  generally  reduces  the  level  of 
assessment  and  the  amount  of  property  taxes.  Since  most  land  has 
a lower  market  value  after  development  rights  have  been  relin- 
quished, the  assessment  of  property  for  real  estate  purposes  should 
reflect  both  the  decrease  in  current  fair  market  value  and  the 
elimination  of  potential  market  appreciation. 

As  is  the  case  with  federal  income  taxes,  the  property  owner  will 
gain  the  greatest  local  real  estate  tax  relief  by  restricting  develop- 
ment in  perpetuity.  If  a perpetual  easement  reduces  most  of  the 
development  potential,  the  land  will  usually  be  assessed  at  the 
lowest  agricultural  levels,  even  if  the  land  is  not  actively  farmed. 
The  ultimate  assessment  level  will  be  determined  by  the  potential 
productivity  of  the  land.  Obviously,  if  the  property  is  already 
assessed  at  the  lowest  level,  no  further  reduction  can  be  expected. 
Also,  if  the  property  is  already  restricted  by  zoning  or  subdivision 
restrictions  there  will  be  no  tax  advantages  for  the  granting  of  an 
easement. 

Although  the  development  restrictions  of  conservation  or 
historic  preservation  easements  generally  reduce  the  market  value 
of  the  property,  there  may  be  situations  where  a willing  buyer  will 
pay  a willing  seller  the  same  amount  of  money  for  property 
regardless  of  development  potential.  This  might  occur,  for  exam- 
ple, where  there  are  advantages  to  owning  the  property  in  an 
undeveloped  condition;  a land  parcel  with  a strikingly  scenic  view 
or  a building  with  important  historical  associations  might  com- 
mand a high  price,  whether  or  not  future  development  is  permit- 
ted. The  natural  beauty  or  cultural  significance  — not  the  develop- 
ment potential  of  the  property  — can  dictate  payment  of  full  cash 
value  in  a real  estate  transaction. 
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How  TO  GRANT  AN  EASEMENT 


After  you,  the  property  owner,  decide  that  you  are  interested  in 
granting  a conservation  or  historic  preservation  easement,  the  next 
important  step  is  to  locate  an  organization  or  agency  to  administer 
the  easement. 

If  your  land  possesses  unique  environmental  value,  there  are 
several  organizations  and  agencies  interested  in  land  suitable  for 
sanctuary  or  nature  education  purposes.  These  groups  generally 
accept  land  or  easements  only  by  donation: 

North  Carolina  Botanical  Garden  Foundation 
c/o  North  Carolina  Botanical  Garden 
100  Totten  Center 
Laurel  Hill  Road 

Chapel  Hill,  North  Carolina  27514 
Phone:  (919)  967-2246 

North  Carolina  Department  of  Natural  Resources 
and  Community  Development 
Post  Office  Box  27687 
Raleigh,  North  Carolina  27611 
Phone:  (919)  733-7795 

The  National  Audubon  Society 
Southeast  Regional  Office 
Post  Office  Box  786 
Charleston,  South  Carolina  29402 
Phone:  (803)  723-6171 

The  National  Wildlife  Federation 
1412  Sixteenth  Street,  N.W. 

Washington,  D.C.  20036 
Phone:  (202)  767-6800 

The  Nature  Conservancy 

Post  Office  Box  805 

Chapel  Hill,  North  Carolina  27514 

Phone:  (919)967-7007 

If  your  property  is  an  important  archaeological  site  or  a building 
of  historical  or  architectural  significance,  the  following  agencies 
and  organizations  would  be  interested  in  accepting  or  purchasing 
an  easement: 
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The  Historic  Preservation  Fund  of  North  Carolina,  Inc. 

Post  Office  Box  27632 
Raleigh,  North  Carolina  27611 
Phone:  (919)  832-3652 

The  National  Trust  for  Historic  Preservation 
(By  donation  only) 

740  Jackson  Place,  N.W. 

Washington,  D.C.  20006 
Phone:  (202)  382-3304 

The  North  Carolina  Division  of  Archives  and  History 
North  Carolina  Department  of  Cultural  Resources 
109  East  Jones  Street 
Raleigh,  North  Carolina  27611 
Phone:  (919)  733-6545 

If  none  of  these  possibilities  seems  applicable  to  your  property, 
consider  giving  or  selling  a conservation  or  historic  preservation 
easement  to  your  county  or  municipality.  Local  park  districts, 
local  historic  properties  commissions,  local  conservation  founda- 
tions, or  county  and  municipal  governments  in  North  Carolina  can 
accept  and  administer  easements. 

If  a property  owner  has  any  doubts  about  a potential  recipient 
organization,  he  or  she  should  consult  a lawyer  and  request  from 
the  organization  an  IRS  certificate  defining  its  tax  and  property 
holding  status.  In  addition,  the  deed  of  easement  should  include 
provision  for  the  easement  to  pass  to  another  recipient  if  the  first 
donee  fails  to  enforce  the  terms  or,  for  some  reason,  ceases  to  exist. 

The  property  owner  and  potential  recipient  will  discuss  the 
values  of  the  property  and  easement  and  will  negotiate  the  terms  of 
the  easement,  the  final  agreement  will  be  signed,  and  the  grantee 
will  record  the  easement  with  the  registry  of  deeds.  The  owner 
should  always  seek  legal  counsel  before  entering  into  any  agree- 
ment. For  further  information  of  the  legal  basis  for  easements  in 
North  Carolina  consult  Appendix  III:  Conservation  and  Historic 
Preservation  Agreements  Act. 
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What  about  gifts  of  land? 


Donations  of  land,  of  course,  are  most  desired  by  public  agencies 
and  land  conservation  groups.  The  tax  savings  gained  by  the  donor 
from  the  gift  of  land  are  greater  than  those  available  through 
easements.  The  land  gift  amounts  to  a permanent  memorial  to  the 
donor. 

Depending  on  the  character  of  the  land  and  desires  of  the  owner, 
donated  land  can  be  permanently  established  as  a natural  area  sanc- 
tuary, archaeological  preserve,  wildlife  refuge,  or  scientific  reserva- 
tion, where  some  specific  types  of  public  access  may  be  allowed.  A 
popular  method  chosen  by  many  land  owners  is  to  donate  part  of 
their  property  to  a governmental  agency  or  charitable  organization 
while  continuing  to  live  on  the  remaining  portion  of  the  land. 


Conclusion 

Conservation  and  historic  preservation  easements  are  an  attrac- 
tive alternative  for  the  protection  of  natural  and  cultural  resources 
in  private  ownership.  Easements  provide  the  property  owner  an 
opportunity  to  preserve  valuable  natural  lands  or  historic  property 
while  maintaining  private  ownership  and  gaining  considerable  tax 
benefits.  The  preservation  of  rural  and  natural  lands  and  historic 
sites  and  buildings  is  of  paramount  importance  to  the  total  en- 
vironmental quality  of  North  Carolina.  If  future  generations  are  to 
appreciate  our  state’s  rich  natural  and  cultural  heritage,  it  is  essen- 
tial that  dedicated  and  concerned  individuals  participate  actively  in 
this  effort.  We  hope  that  you  will  thoughtfully  consider  ways  in 
which  you  can  serve  your  own  interests  in  conservation  or  historic 
preservation  and  the  interest  of  all  the  residents  of  North  Carolina 
and  their  descendants. 
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Appendix  i 


Sample  Easement  (for  the  protection  of  land) 

DEED  OF  EASEMENT 

THIS  DEED  OF  EASEMENT,  made  this Day  of 

198 , by  and  between , hereinafter  called  the  Grantor 

and hereinafter  called  the  Grantee. 


WITNESSETH 

WHEREAS,  Grantor  is  the  owner  in  fee  simple  of  certain  real  property 

hereinafter  described,  situated  in  the Township  of 

County,  North  Carolina; 

WHEREAS,  said  property  has  scenic,  natural,  and  aesthetic  value  in  its  present 
state  as  a natural  area  which  has  not  been  subject  to  development  or  exploitation; 

WHEREAS,  the  Grantor  is  willing  to  grant  a Conservation  Easement  over  said 
property,  thereby  restricting  and  limiting  the  use  of  land  and  contiguous  water 
areas  of  said  property,  on  the  terms  and  conditions  and  for  the  purposes 
hereinafter  set  forth,  and  the  Grantee  is  willing  to  accept  such  easement; 

WHEREAS,  the  Grantor  and  Grantee  recognize  the  scenic,  natural,  and 
aesthetic  value  of  the  property  in  its  present  natural  state,  and  have,  by  the  con- 
veyance of  a Conservation  Easement  to  the  Grantee,  the  common  purpose  of 
conserving  the  natural  values  of  said  property,  preserving  the  natural  character  of 
said  property,  and  preventing  the  use  of  development  of  said  property  for  any 
purpose  or  in  any  manner  which  would  conflict  with  the  maintenance  of  the  said 
property  in  its  scenic,  natural,  and  wooded  condition; 

NOW  THEREFORE,  in  consideration  of  the  sum  of  One  Dollar  ($1.00)  to  the 
Grantor  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  and  in  fur- 
ther consideration  of  the  mutual  convenants,  terms,  conditions,  and  restrictions 
hereinafter  set  forth,  Grantor  hereby  grants  and  conveys  unto  the  Grantee  and  its 
successors  forever  and  in  perpetuity  an  interest  and  Conservation  Easement  of  the 
nature  and  character  and  to  the  extent  hereinafter  set  forth,  in  respect  to  the  lands 

of  the  Grantor  situated  in  the Township  of 

County,  North  Carolina,  more  particularly  described 

as  follows: 
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(Legal  Description  of  Land) 

The  terms,  conditions,  and  restrictions  of  the  Conservation  Easement  are  as 
hereinafter  set  forth: 

1 . No  building,  billboard  or  advertising  material,  fence,  or  other  structure  shall 
be  erected  on  the  property  unless  such  structure  replaces  a pre-existing  structure 
of  similar  size,  bulk,  or  height. 

2.  There  shall  be  no  dumping  of  soil,  trash,  ashes,  garbage,  waste,  or  other  un- 
sightly or  offensive  material. 

3.  There  shall  be  no  excavation,  dredging  or  removal  of  loam,  gravel,  soil, 
rock,  sand,  or  other  material  nor  any  building  of  roads  or  other  change  in  the 
general  topography  of  the  land,  excepting  the  maintenance  of  existing  foot  trails, 
fire  lanes,  farm  roads,  or  other  accesses. 

4.  There  shall  be  no  removal,  destruction,  or  cutting  of  trees,  shrubs,  or  other 
vegetation  except  as  may  be  necessary  for  (a)  the  maintenance  of  existing  foot 
trails,  fire  lanes,  or  other  accesses,  (b)  the  prevention  or  treatment  of  disease,  or 
(c)  other  good  husbandry  practices  approved  by  the  Grantee. 

5.  No  advertising  of  any  kind  or  nature  shall  be  located  on  or  within  the  property 

6.  There  shall  be  no  activities,  actions,  or  uses  detrimental  or  adverse  to  water 
conservation,  erosion  control,  soil  conservation,  and  fish  and  wildlife  or  habitat 
preservation. 

In  the  event  a violation  of  these  terms,  conditions,  or  restrictions  is  found  to  ex- 
ist the  Grantee,  or  its  successor  or  assign,  may,  after  a 30  day  notice  to  the  Gran- 
tor, or  his  personal  representatives,  heirs,  successors,  or  assigns,  institute  a suit  to 
enjoin  by  exparte,  temporary  and/or  permanent  injunction  such  violation,  to  re- 
quire the  restoration  of  the  property  to  its  prior  condition,  or  for  damages  for 
breach  of  covenant. 

The  Grantee,  or  its  successor  or  assign,  does  not  waive  or  forfeit  the  right  to 
take  action  as  may  be  necessary  to  insure  compliance  with  the  terms,  conditions, 
and  purposes  of  this  Conservation  Easement  by  a prior  failure  to  act. 

The  Grantee,  or  its  successor  or  assign,  reserves  the  right  to  enter  the  property 
at  all  reasonable  times  for  the  purpose  of  inspecting  said  property  to  determine  if 
the  Grantor,  or  his  personal  representatives,  heirs,  successors,  or  assigns,  is  com- 
plying with  the  terms,  conditions,  restrictions,  and  purposes  of  this  Conservation 
Easement. 

The  Grantor  expressly  reserves  for  himself,  his  personal  representatives,  heirs, 
successors,  or  assigns,  the  right  to  continue  the  use  of  the  property  for  all  pur- 
poses not  inconsistent  with  this  Conservation  Easement. 

The  Grantor  agrees  that  the  terms,  conditions,  restrictions,  and  purposes  of 
this  Conservation  Easement  will  be  inserted  by  him  in  any  subsequent  deed,  or 
other  legal  instrument,  by  which  he  divests  himself  of  either  the  fee  simple  title  to 
or  of  his  possessory  interest  in  the  subject  property. 
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TO  HAVE  AND  TO  HOLD  unto  the (Grantee) 

and (Grantor) 

to  the  use  of  the  Grantee,  its  successors  and  assigns  forever.  The  covenants  agreed 
to  and  the  terms,  conditions,  restrictions,  and  purposes  imposed  as  aforesaid 
shall  not  only  be  binding  upon  the  Grantor  but  also  his  agents,  personal  represen- 
tatives, heirs,  and  assigns,  and  all  other  successors  to  him  in  interest  and  shall 
continue  as  a servitude  running  in  perpetuity  with  the  above  described  land. 

IN  WITNESS  WHEREOF,  The  Grantor  and  Grantee  have  hereunto  set  their 
hands  and  seals  in  the  day  and  year  above  written. 

WITNESS: 

(Customary  signature  and  notarization) 


NOTE:  This  easement  is  appropriate  for  natural  or  wooded  areas  and  prohibits 
any  new  development.  If  the  easement  covers  farm  land  several  clauses 
should  be  inserted  to  permit  improvements  and  changes  necessary  to 
continue  the  agricultural  use. 

The  terms  and  provisions  of  an  exterior  easement,  for  the  protection  of 
buildings,  differ  from  those  included  above. 
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Appendix  ii 


Sample  Easement  (for  the  protection  of  historic  property) 


State  of  North  Carolina  ) 

) Historic  Preservation  Agreement 

County  of  ) 

THIS  HISTORIC  PRESERVATION  AGREEMENT,  made  and  entered 

this day  of  , 19 , by  and  between  THE 

HISTORIC  PRESERVATION  FUND  OF  NORTH  CAROLINA,  INC.  a non- 
profit corporation  organized  under  the  laws  of  North  Carolina,  hereinafter  refer- 
red to  as  the  “Fund,”  and , 

hereinafter  referred  to  as  the  “Grantee”; 

WITNESSETH: 

THAT  WHEREAS  the  Fund,  and  the  Grantee  desire  that  the  historic 

house  and  outbuildings  be  preserved  for  the  enjoyment 

and  edification  of  future  generations;  and, 

WHEREAS  the  North  Carolina  General  Assembly  has  enacted  the  Historic 
Preservation  and  Conservation  Agreements  Act  validating  restrictions,  reserva- 
tions, easements,  covenants,  conditions  or  otherwise  appropriate  to  the  preserva- 
tion of  a structure  or  site  historically  significant  for  its  architecture,  archaeology 
or  historical  associations. 

NOW,  THEREFORE,  for  and  in  consideration  of  the  sum  of  ONE  DOLLAR 
($1.00),  the  release  of  the  option  heretofore  acquired  by  the  Fund,  and  other 
valuable  considerations,  receipt  of  which  is  hereby  acknowledged,  the  Grantee, 
its  heirs,  successors,  and  assigns  hereby  covenant  and  agree  to  abide  by  the 
following  restrictions,  hereinafter  referred  to  as  “covenants,”  said  covenants  to 
be  restrictions  of  record: 

1 . These  covenants  shall  be  administered  solely  by  the  Historic  Preservation 
Fund  of  North  Carolina,  Inc.,  a North  Carolina  Non-Profit  Corporation 
(hereinafter  referred  to  as  the  “Fund”),  its  successor  in  interest  or  assigns;  and  in 
all  subsequent  conveyances  of  the  property  described  above,  said  Fund,  its  suc- 
cessor in  interest  or  assigns  shall  be  the  sole  party  entitled  to  administer  these 
covenants. 

2.  The  Grantee,  pursuant  to  the  terms  and  conditions  of  a Restoration  Agree- 

ment entered  into  the  parties  and  signed  by  the  President  or  Executive  Director  of 
the  Fund,  shall  (i)  cause  to  be  restored  the  house  known  as  (and  hereinafter  refer- 
red to  as) which  now 

stands  on  the  premises,  and  (ii)  cause  the  said  premises  to  be  landscaped  in  keep- 
ing with  said  building.  If  the  said  building  shall  not  be  restored  according  to  the 
terms  hereof  within  the  thirty-six  (36)  months  following  the  date  thereof,  then  the 
Fund  shall  have  an  option  to  repurchase  the  premises  for  the  initial  purchase  price 
paid  by  the  Grantee,  plus  the  amount  spent  by  the  Grantee  toward  the  restoration 
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of  said  building,  said  option  to  expire  four  (4)  years  from  the  date  hereof  or  upon 
the  completion  of  said  restoration,  whichever  first  occurs.  Provided,  however, 
that  if  there  are  any  outstanding  deeds  of  trust  or  other  encumbrances  against  the 
property,  any  right  to  purchase  shall  be  subject  to  said  deeds  of  trust  or  encum- 
brances, and  they  shall  either  be  satisfied  or  assumed  as  part  of  the  repurchase 
price. 

3.  After has  been  restored 

pursuant  to  the  terms  and  conditions  of  the  aforementioned  Restoration  Agree- 
ment, no  alteration  and  no  physical  or  structural  change  and  no  change  in  the  color 
or  surfacing  shall  be  made  to  the  exterior  of  the  building  located  on  the  premises, 
and  no  removal  or  alteration  of  original  mantels,  staircase,  doors,  stained  glass, 
light  fixtures,  plaster  decoration,  or  door  or  window  surrounds  shall  be  made, 
without  the  written  approval  of  the  President  or  Executive  Director  of  the  Fund, 
nor  shall  any  additional  structure  or  addition  to  the  existing  structure  be  con- 
structed or  permitted  to  be  built  upon  the  premises  unless  the  plans  and  exterior 
designs  for  such  structure  or  addition  have  likewise  been  approved  in  writing. 

4.  No  structure  on  the  premises  may  be  removed  or  demolished  without  the 
prior  written  approval  of  the  President  or  Executive  Director  of  the  Fund. 

5.  The  general  public  shall  have  access  to  the  property  at  the  owner’s  discre- 
tion to  view  the  interior  of  the  restored  historic  house  at  various  times  and  inter- 
vals during  each  year  at  times  both  desirable  to  the  public  and  convenient  with  the 
owner;  likewise,  and  at  other  times,  researchers,  scholars,  and  groups  especially 
interested  in  historic  preservation  shall  have  access  to  the  property  by  special  ap- 
pointment. The  Grantee  will  notify  the  Fund  of  the  schedule  of  public  visitation, 
which  will  appear  in  all  literature  published  by  the  Fund. 

6.  The  Grantee  shall  abide  by  all  federal,  state,  and  local  laws  and  ordinances 
regulating  the  restoration  and  use  of  the  property  described  herein. 

7.  No  living  trees  greater  than  eighteen  (18)  inches  in  diameter  at  a point  four 
(4)  feet  above  the  ground  shall  be  removed  from  the  premises  without  the  express 
written  approval  of  the  Fund  unless  immediate  removal  is  necessary  for  the 
prevention  or  treatment  of  disease  or  for  the  protection  and  safety  of  the 
house. 

8.  Unless  otherwise  provided,  the  covenants  set  forth  above  shall  run  in 
perpetuity  and  shall  terminate  and  be  of  no  further  force  or  effect  only  in  the 

event  that  the house  is 

damaged  beyond  restoration  as  a result  of  fire  or  other  catastrophe.  Damage 
beyond  restoration  is  defined  as  damage  to  an  extent  exceeding  fifty  percent 
(50%)  of  the  insurable  value  of  the  house.  In  the  event  of  a violation  of  these 
covenants,  all  legal  and  equitable  remedies,  including  injunctive  relief  to  enforce 
these  covenants,  shall  be  available  to  the  Fund. 

9.  In  the  event  of  a violation  of  covenants  contained  in  Paragraphs  3,  4,  5 and 
6 hereof,  the  Fund  then  shall  further  have  an  option  to  repurchase  the  premises, 
provided  that  it  shall  give  the  Grantee  written  notice  of  the  nature  of  the  violation 
and  the  Grantee  shall  not  have  corrected  same  within  the  ninety  (90)  days  next 
following  the  giving  of  said  notice.  The  repurchase  of  the  premises,  pursuant  to 
the  exercise  of  the  option  retained  hereby,  shall  be  at  a price  equal  to  the  then 
market  value  of  the  premises,  subject  to  restrictive  covenants,  as  determined  by 
agreement  of  the  then  owner  or  owners  and  the  Fund,  or,  in  the  absence  of  such 
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agreement,  by  a committee  of  three  appraisers,  one  to  be  selected  by  the  Fund, 
one  to  be  selected  by  the  then  owner  or  owners  and  the  other  to  be  designated  by 
the  two  appraisers  selected  by  the  Fund  and  the  owner  or  owners  respectively. 
Provided,  however,  that  if  there  are  any  outstanding  deeds  of  trust  or  other  en- 
cumbrances against  the  property,  any  right  to  repurchase  shall  be  subject  to  said 
deeds  of  trust  and  encumbrances,  and  they  shall  either  be  satisfied  or  assumed  as 
part  of  the  repurchase  price. 

10.  The  Grantee’s  covenants  to  carry  out  the  duties  specified  herein  shall  be 
considered  as  covenants  running  with  the  land,  which  the  Grantee,  its  heirs,  suc- 
cessors and  assigns  covenant  and  agree,  in  the  event  the  premises  are  sold  or 
otherwise  disposed  of,  will  be  inserted  in  the  conveyance  of  other  instrument 
disposing  of  the  premises;  and  in  the  event  any  instrument  secured  by  said 
premises  is  foreclosed  and  the  same  are  sold  in  accordance  with  the  provisions  of 
said  instrument,  these  covenants  shall  run  with  the  land. 

1 1 . The  property  and  all  appurtenances  thereunto  on  the  above  referenced  land 
shall  be  continuously  administered  so  that  the  public  shall  have  access  to  same  to 
view  the  exterior  of  the  structure  located  on  the  property  at  least  twelve  (12)  days 
a year.  Notices  of  the  schedule  for  visitation  shall  appear  in  all  literature  referring 
to  the  property  published  by  the  owner.  Owner  may  charge  a reasonable  admis- 
sion fee  that  is  in  line  with  charges  for  similar  types  of  property. 

12.  The  owner  covenants  and  agrees  to  continuously  maintain,  repair,  and  ad- 
minister the  premises  herein  described  in  accordance  with  the  Secretary  of  the  In- 
terior’s Standards  for  Rehabilitation  so  as  to  preserve  the  historical  integrity  of 
features,  materials,  appearance,  workmanship  and  environment  of  the  premises. 
Maintenance  and,  where  applicable,  adequate  staffing  shall  be  continuously  pro- 
vided. 

13.  No  person  in  the  United  States  shall,  on  account  of  race,  color,  or  national 
origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be  other- 
wise subjected  to  discrimination  in  the  restoration  and  use  of  the  property 
described  herein.  The  owner  covenants  and  agrees  to  conform  with  all  re- 
quirements of  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  issued  pur- 
suant to  that  title  in  administering  said  premises. 

14.  The  premises  herein  described  shall  not  be  sold  without  giving  notice  to  the 
State  of  North  Carolina.  Written  notice  to  the  Director,  Division  of  Archives  and 
History,  shall  be  given  ninety  (90)  days  in  advance  of  the  sale  of  the  property.  In- 
cluded in  the  notice  shall  be  the  name,  address  and  telephone  number  of  the  pro- 
spective purchaser,  the  proposed  terms  of  the  sale  and  the  sale  price.  In  the  event 
of  such  a sale,  the  owner  agrees  to  notify  the  Director,  Division  of  Archives  and 
History,  North  Carolina  Department  of  Cultural  Resources,  by  registered  mail, 
return  receipt  requested,  of  the  sale  of  the  property,  giving  the  name  and  address 
of  the  purchaser. 

IN  WITNESS  WHEREOF,  the  Historic  Preservation  Fund  of  North  Carolina, 
Inc.,  has  caused  this  instrument  to  be  signed  in  its  corporate  name  by  its  duly 
authorized  officers  and  its  seal  to  be  hereunto  affixed  by  authority  of  its  Board  of 

Directors,  and  the  Grantee, , has 

likewise  caused  this  instrument  to  be  signed  in  its  corporate  name  by  its  duly 
authorized  officers  and  its  seal  to  be  hereunto  affixed  by  authority  of  its  Board  of 
Directors  the  day  and  year  first  above  written. 
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THE 

HISTORIC  PRESERVATION  FUND 
OF  NORTH  CAROLINA,  INC. 


By:  

Banks  C.  Talley,  Jr.,  President 

(CORPORATE  SEAL) 

Attest: 

Thomas  A.  Gray,  Secretary 


Attest: 


By: 


, President 


(CORPORA  TE  SEAL) 


, Secretary 


Witnesses: 
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Appendix  hi 


Historic  Preservation  and  Conservation  Agreement  Act 


The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  title  of  this  act  shall  be  known  as  the  Historic  Preservation  and 
Conservation  Agreements  Act. 

Section  2.  Definitions.  Subject  to  any  additional  definitions  contained  in  this 
act,  or  unless  the  context  otherwise  requires: 

(1)  A “preservation  agreement”  means  a right,  whether  or  not  stated  in  the 
form  of  a restriction,  reservation,  easement,  covenant,  condition  or  otherwise,  in 
any  deed,  will  or  other  instrument  executed  by  or  on  behalf  of  the  owner  of  the 
land  or  any  improvement  thereon,  or  in  any  other  of  taking,  appropriate  to 
preservation  of  a structure  or  site  historically  significant  for  its  architecture,  ar- 
chaeology, or  historical  associations,  to  forbid  or  limit  any  or  all  (a)  alteration, 
(b)  alterations  in  exterior  or  interior  features  of  the  structure,  (c)  changes  in  ap- 
pearance or  condition  of  the  site,  (d)  uses  not  historically  appropriate,  or  (e)  other 
acts  or  uses  supportive  of  or  detrimental  to  appropriate  preservation  of  the  struc- 
ture or  site. 

(2)  A “conservation  agreement”  means  a right,  whether  or  not  stated  in  the 
form  of  a restriction,  reservation,  easement,  covenant  or  condition,  in  any  deed, 
will  or  other  instrument  executed  by  or  on  behalf  of  the  owner  of  land  or  im- 
provement thereon  or  in  any  order  of  taking,  appropriate  to  retaining  land  or 
water  areas  predominately  in  their  natural,  scenic  or  open  condition  or  in 
agricultural,  horticultural,  farming  or  forest  use,  to  forbid  or  limit  any  or  all  (a) 
construction  or  placing  of  buildings,  roads,  signs,  billboards  or  other  advertising, 
utilities  or  other  structures  on  or  above  the  ground,  (b)  dumping  or  placing  of  soil 
or  other  substance  or  material  as  landfill,  or  dumping  or  placing  of  trash,  waste 
or  unsightly  or  offensive  materials,  (c)  removal  or  destruction  of  trees,  shrubs,  or 
other  vegetation,  (d)  excavation,  dredging  or  removal  of  loam,  peat,  gravel,  soil, 
rock  or  other  mineral  substance  in  such  manner  as  to  affect  the  surface,  (e)  sur- 
face use  except  for  agricultural,  farming,  forest  or  outdoor  recreational  purposes 
or  purposes  permitting  the  land  or  water  area  to  remain  predominately  in  its 
natural  condition,  (f)  activities  detrimental  to  drainage,  flood  control,  water  con- 
servation, erosion  control  or  soil  conservation,  or  (g)  other  acts  or  uses  detrimen- 
tal to  such  retention  of  land  or  water  areas. 

(3)  “Holder”  means  any  public  body  of  this  State,  including  the  State,  any  of 
its  agencies,  any  city,  county,  district  or  other  political  subdivision  or  municipal 
or  public  corporation,  or  any  instrumentality  of  any  of  the  foregoing,  any  non- 
profit corporation  or  trust,  or  any  private  corporation  or  business  entity  whose 
purposes  include  any  of  those  stated  in  (1)  and  (2)  above,  covering  the  purposes 
of  preservation  and  conservation  agreements. 

Section  3.  Applicability,  (a)  This  act  shall  apply  to  all  conservation  and  preser- 
vation agreements  falling  within  its  terms  and  conditions,  (b)  This  act  shall  not  be 
construed  to  make  unenforceable  any  restriction,  easement,  covenant  or  condi- 
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tion  which  does  not  comply  with  the  requirements  of  this  act.  (c)  This  act  shall 
not  be  construed  to  diminish  the  powers  of  any  public  entity,  agency,  or  in- 
strumentality to  acquire  by  purchase,  gift,  devise,  inheritance,  eminent  domain  or 
otherwise  and  to  use  property  of  any  kind  for  public  purposes. 

Section  4.  Acquisition  and  Approval  of  Conservation  and  Preservation 
Agreements.  Subject  to  the  conditions  stated  in  this  act,  any  holder  may,  in  any 
manner,  acquire,  receive  or  become  a party  of  a conservation  agreement  or  a 
preservation  agreement. 

Section  5.  Validity  of  Agreements,  (a)  No  conservation  or  preservation  agree- 
ment shall  be  unenforceable  because  of  (1)  lack  of  privity  of  estate  or  contract,  or 
(2)  lack  of  benefit  to  particular  land  or  person,  or  (3)  the  assignability  of  the 
benefit  to  another  holder  as  defined  in  this  act.  (b)  Such  agreements  are  interests 
in  land  and  may  be  acquired  by  any  holder  in  the  same  manner  as  it  may  acquire 
other  interests  in  land,  (c)  Such  agreements  may  be  effective  perpetually  or  for 
shorter  stipulated  periods  of  time,  (d)  Such  agreements  may  impose  present, 
future,  or  continuing  obligations  on  either  party  to  the  agreement,  or  their  suc- 
cessors, in  furtherance  of  the  purposes  of  the  agreement. 

Section  6.  Enforceability  of  Agreements,  (a)  Conservation  or  preservation 
agreements  may  be  enforced  by  the  holder  by  injunction  and  other  appropriate 
equitable  relief  administered  or  afforded  by  the  courts  of  this  State.  Where  ap- 
propriate under  the  agreement,  damages,  or  other  monetary  relief  may  also  be 
awarded  either  to  the  holder  or  creator  of  the  agreement  or  either  of  their  suc- 
cessors for  breach  of  any  obligations  undertaken  by  either,  (b)  Such  agreements 
shall  entitle  representatives  of  the  holder  to  enter  the  involved  land  or  improve- 
ment in  a reasonable  manner  and  at  reasonable  times  to  assure  compliance. 

Section  7.  Assessment  of  Land  or  Improvements  Subject  to  Agreement.  For 
purposes  of  taxation,  land  and  improvements  subject  to  a conservation  or  preser- 
vation agreement  shall  be  assessed  on  the  basis  of  the  true  value  of  the  land  and 
improvement  less  any  reduction  in  value  caused  by  the  agreement. 

Section  8.  Public  Recording  of  Agreements,  (a)  Conservation  agreements  shall 
be  recorded  in  the  office  of  the  Register  of  Deeds  of  the  county  or  counties  in 
which  the  subject  land  or  improvement  is  located,  in  the  same  manner  as  deeds 
are  now  recorded,  (b)  Releases  or  terminations  of  such  agreements  shall  be 
recorded  in  the  same  waiver.  Releases  or  terminations,  or  the  recording  entry, 
shall  appropriately  identify  by  date,  parties,  and  book  and  pages  of  record- 
ing, the  agreement  which  is  the  subject  of  the  release  or  termination. 

Section  9.  Short  Title.  This  act  shall  be  known  and  may  be  cited  as  Uniform 
Conservation  and  Historic  Preservation  Agreement  Act. 

Section  10.  This  act  is  effective  upon  ratification  and  applies  only  to 
agreements  executed,  created  or  entered  into  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified,  this  the  1st  day  of  June, 
1979. 


James  C.  Green,  President  of  the  Senate 


Carl  J.  Stewart,  Jr.,  Speaker  of  the  House  of  Representatives 
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